HR & Manager’s Guide to Federal & State Family and Medical Leave (FMLA and PFML) & Paid Sick Leave (PSL) 
This memo summarizes informational on the certain leave programs for the employer’s senior leaders and human resources personnel. It is not intended to be included in an employee handbook or other employee-facing policy document. An employee-facing policy can be provided upon request.

Who is Covered? Eligibility Requirements
The Family and Medical Leave Act (FMLA), a federal law, provides job-protected unpaid leave for an employee’s or a family member's serious health condition. FMLA has specific coverage requirements, so not all employers, employers, and health conditions are covered. 
FMLA eligibility:
· The employee has been employed at a worksite at which fifty or more Company employees work within seventy-five miles (including telework employees who are managed by the worksite);
· The employee has been employed for at least 12 months; and
· The employee has worked at least 1,250 hours during the 12 months before the FMLA leave starts.

Paid Family and Medical Leave program (PFML), a state law, provides job-protected leave and payments similar to unemployment benefits, administered and paid by Washington’s Employment Security Department (ESD). The PFML program offers paid family and medical leave for reasons covered by the FMLA and others. Job protection applies if certain factors are met. Additional information may be found on the ESD’s website: https://paidleave.wa.gov/.
PFML eligibility:
· No company or worksite size limitation to apply for leave. Job protection applies to employers with 25 or more employees;
· The employee has been employed for at least 6 months; and
· The employee has worked at least 820 hours during the last four completed calendar quarters.

Paid Sick Leave (PSL), a state law, requires employers to provide paid sick leave to employees. Non-exempt employees must be provided at least 1 hour of paid sick leave for every 40 hours worked (unless local law or a combined PTO policy requires more). Up to 40 unused paid sick leave hours can be carried over if unused at the end of the year. In addition to covering an employee’s own medical condition, PSL can also be used for:
· Preventive care,
· To care for an employee’s family member,
· If the place of business is closed by a public official for health-related reasons, 
· If the employee’s child’s school or daycare is closed for a health-related reason,
· Leave under Washington’s Domestic Violence Leave Act, or 
· To prepare for or participate in an immigration proceeding for the employee or their family member.
Employees cannot be required to find a co-worker to cover their shift or work a substitute shift. 
An employer’s Paid Time Off (PTO) policy can be used to satisfy this if certain criteria are met. The following cities have an additional paid sick leave ordinance: Seattle, Tacoma, Spokane, Yakima, and Olympic National Park. 
PSL eligibility:
· No company or worksite size limitation to apply for leave. 
· No minimum hours requirement. Accrual must start immediately, but the employer can limit usage until 90 days after the hire date.

What is Family and Medical Leave? Serious Health Conditions
Both FMLA and PFML may be taken for the employee’s own “serious health condition” or to care for the employee’s spouse, child, or parent (biological or in loco parentis) who has a serious health condition. Serious health condition means an illness, injury, impairment, or physical or mental condition that involves inpatient care or continuing treatment by a health care provider that makes the employee unable to perform one or more essential functions of their job. Family member is defined more broadly under PFML and also includes a sibling, grandparent, grandchild, or another person who expects to rely on the employee for care, even if you do not live together.

Additional Reasons. Pregnancy, Birth, and Military Reasons
Both FMLA and PFML may also be taken for the following additional reasons:

· Because of the employee’s incapacity due to pregnancy, prenatal medical care, or serious health condition following the birth of a child;
· For the birth of a child and to care for the newborn, or placement of a child with the employee for adoption or foster care;
· Because of any qualifying exigency (see definitions) arising out of the fact that the employee’s spouse, child, or parent is a military member who is on covered active duty or has been notified of an impending call or order to covered active duty in the Armed Forces. 
· To care for a covered service member (who is the employee’s spouse, child, parent, or next of kin) with a serious illness or injury. See military caregiver leave below for more details.

How Much Leave? Basic Leave Entitlement.
The FMLA requires covered employers to provide up to 12 weeks of unpaid, job-protected leave in a 12-month period to eligible employees for certain family and medical reasons. Employers must define their 12-month period: 
· calendar, fiscal, or anniversary,
· 12-month period measured forward from the first FMLA leave, or 
· rolling 12-month period backward from the date FMLA is used.
· An employee does not need to use this leave entitlement in one block. Leave can be taken intermittently or on a reduced leave schedule when medically necessary, but must be used in minimum increments of at least one hour. 
· Employees must make reasonable efforts to schedule leave for planned medical treatment so as not to disrupt the employer’s operations unduly. 
· Leave due to qualifying exigencies may also be taken on an intermittent basis.

The State ESD administers the PFML. Similar to the FMLA, employees can take up to 12 weeks of leave per year and can take it intermittently. In some pregnancy and birth-related cases, employees are entitled to up to 16-18 weeks of PFML.

FMLA and PFML Leaves Run Concurrently and Job Protection.

Upon returning from FMLA and PFML leave, most employees must be restored to their original or equivalent positions with equivalent pay, benefits, and other employment terms. PFML job protections apply to employers with 25 or more employees (as of 2026). The use of leave cannot result in the loss of any employment benefits that accrued before the start of an employee’s leave. For “key” employees (paid in the highest 10% of staff within 75 miles of the worksite), employers may deny job restoration if reinstatement causes “substantial and grievous economic injury” to operations.

FMLA and PFML usually run concurrently when an event qualifies under both policies. The employee must return to work on the first scheduled work day after their leave, or may forfeit their job protection rights.

Posters and Written Policies- Employers must do the following:
☐ FMLA Post a copy of the FMLA Poster (WH1420) in a conspicuous place, such as an employee break room. For remote workers, it can be published electronically. The U.S. Department of Labor maintains the poster, which is available online. If a significant portion of the employer’s workforce speaks a primary language other than English, the poster must be provided in that language.
☐ PFML Post ESD’s PFML poster, found on paidleave.wa.gov. 
☐ FMLA: Include a general notice regarding the FMLA upon hire or in the employee handbook.
☐ PSL: Provide the Employee Paid Sick Leave Notification form to employees at the time of hire, providing details on the law and the employer’s policy. https://www.lni.wa.gov/workers-rights/leave/paid-sick-leave/implementing-a-paid-sick-leave-policy. Seattle-based employees should additionally have this poster: https://www.seattle.gov/documents/Departments/LaborStandards/psstSafeTimeEnglishUpdated.pdf. 
☐ PSL: Expressly state in the handbook policy that the PTO/sick leave policy is intended to satisfy the Washington (and any municipal) Paid Sick Leave requirements.
☐ Seattle Paid Safe and Sick Time: Post the Seattle Paid Sick and Safe Time poster, if applicable. https://www.seattle.gov/documents/Departments/LaborStandards/OLS-PSST-Poster-English.pdf. 
Responding to a Request- Employers must do the following:
Within 5 days of (1) becoming aware that an employee’s absence is due to family or medical leave or (2) the 7th consecutive day of absence due to family or medical leave. Employees do not need to specifically mention “FMLA leave” to request leave under the FMLA. If the employee provides sufficient notice that leave is being requested for one of the covered reasons, then the employer must determine eligibility in a timely fashion.
☐ PFML - Provide the employee with a PFML notice form so they have the information needed to apply through the State. 
☐ FMLA - Inform the requesting employee whether they are eligible for FMLA leave and provide notice of their rights and responsibilities within 5 days. This step comes before determining whether the FMLA covers the specific leave reason. Given the technical notice requirements, we strongly recommend using the DOL’s form WH-381. If the employee is not eligible, the employer must provide a reason for the ineligibility, e.g., the employee has not met the 1,250 hours requirement. 
· If the employee is eligible and no additional information is needed, inform the employee regarding the amount of leave counted against the employee’s leave entitlement on the WH-381 form. 
· Indicate on the WH-381 form if additional information from the doctor is needed before a determination can be made. Requests for medical information must be related to a serious health condition. Forms WH-380-E (medical certification for employee) and WH-380-F (for family member) are available.
· For qualifying exigency, use Form WH-384. For military caregivers, use WH-385 (current military) or WH-385-V (veteran).
· Notify if the employee is a “key” employee.(Salaried, FMLA-eligible employee who is among the highest paid 10 percent of all employees employed within 75 miles of the worksite)
· Indicate on the WH-381 if periodic status updates from the employee are required.
· If requesting additional information, provide a determination within 5 days of receiving the necessary information. Use Form WH-382. The form allows you to inform the employee whether their FMLA leave request was approved or whether further clarification, information, authentication, or a second opinion is required. Notify the employee of the amount of leave counted against the employee’s entitlement.
· Inform the employee if they have to obtain a fitness-for-duty certification from their provider before returning to work.
· It is recommended you provide written notice to the employee that their job protection period under PFML will run concurrently during their FMLA leave, even if they choose not to apply for PFML leave. Once you know the employee has decided not to take PFML, provide written notice containing the following:
· The employee’s FMLA hours to be used and that is remaining
· The start and end date of the FMLA year
· A statement that the employee was eligible for PFML but is not apply for and receiving benefits. The employer is counting the _______ hours of FMLA leave toward the maximum period of job protection under the PFML. 
· A statement that the counting of FMLA leave towards job protection does not affect the employee’s eligibility for PFML paid leave benefits with the state. 
· This notice must be provided monthly until FMLA ends.
· Track the employee’s FMLA usage and provide notice of such usage upon request. Provide notice of exhaustion within 5 business days of an employee’s request for FMLA leave after exhaustion.
· Written notices should be provided in a language the employee understands.

Health Benefits 
If applicable, during FMLA leave, the employer must maintain health coverage under any “group health plan” on the same terms as if the employee had continued to work. If paid time off is substituted for unpaid leave, the employer will deduct the employee’s portion of any applicable health plan premium as a regular payroll deduction. For any unpaid portions of leave, the employee must make arrangements with (Name or Title of Appropriate Person or Department) to continue the timely payment of their portion of any applicable health insurance premiums each month.

If an employee’s payment is more than 15 days late, the employer will send a letter notifying the employee that coverage will be dropped on a specified date unless the co-payment is received before that date. The employer’s obligation to maintain health care coverage ceases if an employee’s premium payment is more than 30 days late. Employees may be required to reimburse the employer for the premiums the employer paid to maintain coverage during their unpaid FMLA leave. 

Substitution for Paid Leave
Employees may use any available accrued vacation, PSL, PTO, and personal leave while on FMLA or PFML leave as a supplemental benefit. This supplemental benefit does not extend the length of FMLA or PFML leaves and will run concurrently with an employee’s FMLA or PFML entitlements.

Upon written request, the employer will allow employees to use accrued vacation, PTO, personal, and sick time to supplement any applicable paid disability, Workers’ Compensation, or other monetary benefits. Receipt of disability benefits, Workers’ Compensation benefits, or other monetary benefits does not extend the maximum amount of leave time to which an employee is eligible under FMLA or PFML.

Employee’s Responsibilities
Employees must:
· Provide thirty (30) days' advance notice of the need to take FMLA leave when the need is foreseeable. When thirty (30) days’ notice is not possible, the employee must provide notice as soon as practicable and generally must comply with the employer’s normal call-in procedures and notify their manager or supervisor as soon as possible. Failure to comply with the request and notice procedures may delay the start of leave. 

· Provide sufficient information for the employer to determine if the leave may qualify for FMLA protection and the anticipated timing and duration of the leave. Sufficient information may include that the employee is unable to perform job functions; that the family member is unable to perform daily activities; the need for hospitalization or continuing treatment by a health care provider; or circumstances supporting the need for military family leave. Failure to provide adequate notice may delay the start of leave or render the absence unprotected and subject to discipline.

· Employees also must inform the employer if the requested leave is for a reason for which FMLA leave was previously taken or certified. 

· Timely response to the employer’s requests for medical certification or other documentation.

Risks to Employers
FMLA makes it unlawful for the employer to interfere with, restrain, or deny the exercise of any right provided under the FMLA;

Employers will not discriminate or retaliate against employees who exercise rights protected by the FMLA. Concerns regarding discrimination and retaliation related to FMLA, or regarding any other possible violation of FMLA, should be reported to (______).

Enforcement
Employees may file a complaint with the U.S. Department of Labor or may bring a private lawsuit against an employer. Available remedies include: back pay, lost benefits, other monetary losses, interest, liquidated damages (double damages), attorneys’ fees and costs, and reinstatement or front pay.

The FMLA does not affect any Federal or State law prohibiting discrimination or supersede any State or local law or collective bargaining agreement, which provides greater family or medical leave rights.

Military Caregiver Leave
Military caregiver leave may be taken for up to twenty-six workweeks in a single twelve-month period (as defined above). During the single twelve-month period, an eligible employee shall be entitled to a combined total of twenty-six workweeks of leave for any reason specified above. In other words, any family and medical leave taken during the single twelve-month period for the birth of an employee's child; the placement of a child with the employee for foster care or adoption; to care for an employee's spouse, son, daughter, or parent with a serious health condition; due to the employee's serious health condition; or because of a qualifying exigency (up to twelve weeks) will be counted towards the total twenty-six week entitlement permitted for leave to care for a covered service member with a serious illness or injury during that single twelve-month period. All time off that qualifies as family and medical leave will be counted against the employee's federal and, if applicable, state family and medical leave entitlement to the fullest extent permitted by law.

Definitions
A “covered service member” means (A) a current member of the Armed Forces (including National Guard or Reserves) of the United States who is undergoing medical treatment, recuperation or therapy, is otherwise in outpatient status, or is otherwise on the temporary disability retired list, for a serious injury or illness, or (B) a covered Veteran who is undergoing medical treatment, recuperation or therapy, for a serious injury or illness.

“Covered active duty” means (A) in the case of a member of the Regular Armed Forces of the United States, duty during the deployment of the member with the Armed Forces to a foreign country; and (B) in the case of a member of the Reserve components of the Armed Forces of the United States, duty during the deployment of the member with the Armed Forces to a foreign country under a federal call or order to active duty in support of a contingency operation, as provided by law.

A “military member” for purposes of qualifying exigency leave is an employee's spouse, son, daughter, or parent serving in the Regular Armed Forces, the National Guard, or the Reserves.

A “qualifying exigency” includes the need for an employee to take time off work to address issues related to short-notice deployment, make arrangements for alternative child care, attend certain school activities, handle certain financial or legal arrangements, attend certain counseling sessions, attend military ceremonies or informational briefings, to spend short periods of time for rest and recuperation during the period of deployment, or participate in certain post-deployment activities or parental care leave.

A “serious injury or illness” means in the case of a covered veteran, a qualifying injury or illness that was incurred by the service member in the line of duty on active duty in the Armed Forces, or that existed before the beginning of the service member's active duty and was aggravated by service in line of duty on active duty in the Armed Forces, and that manifested itself before or after the service member became a veteran, and is either: (1) a continuation of a serious injury or illness that was incurred or aggravated when the covered veteran was a member of the Armed Forces and rendered the service member unable to perform the duties of the service member's office, grade, rank or rating; or (2) a physical or mental condition for which the veteran has received a U.S. Department of Veterans Affairs Service-Related Disability Rating (VASRD) of fifty percent or greater, and the need for military caregiver leave is related to that condition; or (3) a physical or mental condition that substantially impairs the veterans ability to secure or follow a substantially gainful occupation because of a disability or disabilities related to military service, or would do so absent treatment; or (4) an injury, including a psychological injury, on the basis of which the veteran is enrolled in the Department of Veteran Affairs Program of Comprehensive Assistance for Family Caregivers.

A “child” is a biological, adopted, or foster child, a stepchild, a legal ward, or a child of a person standing in loco parentis, who is (A) under eighteen years of age, or (B) eighteen years of age or older and incapable of self-care because of a mental or physical disability. Either day-to-day care or financial support may establish an in loco parentis relationship, in which the employee intends to assume the responsibilities of a parent with regard to a child.
A “spouse” is the person to whom an individual is married as defined or recognized under the law of the state in which the parties married. If the parties married outside of any state, then the marriage must be valid where it occurred, and it must be a marriage into which the parties lawfully could have entered in at least one state. The definition of spouse does not include registered domestic partners.
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